ONTARIO ONTARIO SUPERIOR COURT OF JUSTICE
A SMALL CLAIMS COURT
Toronto

ORDER OF THE COURT

Claim No. 5C-26-00000117-0000

BETWEEN

ELIZABETH GONSALVES
Plaintiff(s)
and

THE DOMINION OF CANADA GENERAL INSURANCE CO. AKA TRAVELERS
CANADA

Defendants(s)
BEFORE: Deputy Judge Fullerion
HELD BY: [JInperson X Videoconference ! Teleconference O Inwriting O Hybrid

DATE: June 17, 2026 at 06:30 AM EDT
EVENT TYPE: Motion on Notice

APPEARING:
Plaintifi{s): ELIZABETH GONSALVES Present [}
Representative: Demetrios Maragos Present X

Defendant(s): THE DOMINION OF CANADA GENERAL INSURANCE CO. Present
AKA TRAVELERS CANADA

Representative: Delara Jamshidi Present




ORDER OF THE COURT

On 17-Jun-20286, a hearing was heid in the above matter and the following order was made:
or reasons set out in the Reasons for Decision attached to this Order, this court orders that;

1. The Defendant’s Rule 11.06 motion to set aside the noting in default and for leave to file
a defence is granted.

2. The noting in default is set aside if a Defence is served and filed by July 17, 2026.

3. The parties are encouraged {o agree on costs of the motion . If no agreement is
reached, the Defendant may file its costs submissions by June 26, 2026 and the Plaintiff
may file her costs submissions by July 10, 2026. Submissions shall not exceed three
pages double spaced. They shall be filed thrcugh the Ontario Courts Public Portal and
directed to my attention. In the event that no costs submissions are received, there shall
be no order as to costs.

June 17, 2026 Dopetyy, Qeectipe . Ficdlonton

Date Signdturd of Jadicial Official
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REASONS FOR DECISION

[1] The Defendant brings this motion for an Order setting aside the noting in default and

an order granting leave for the Defendant to serve and file a Defence within 30 days.

Dispaosition
[2] The Defendant’s rule 11.06 motion to set aside the noting in default and for leave to
file a defence is granted. The noting in default is set aside if a Defence is served and filed

by luly 17, 2026.

[3] My decision is based on the filed documents, including the Affidavit of Jaime Yanevski
sworn May 22, 2026, an unsworn document entitled “Plaintiff’s Response to the Motion”,

the oral submissions of the parties’ counsel, and the relevant legislation and caselaw.

Overview of the Plaintiff’s Claim

[4] The Plaintiff’'s Claim was issued on Jlanuary 14, 2026. The Plaintiff is an insured under
a motor vehicle policy issued by the Defendant. The Plaintiff claims damages arising from
what she alleges is the Defendant’s unjustified and prolonged delay in processing a claim
arising out of a motor vehicle accident. She alleges that the delay has caused her financial
harm, including continued loan payments on a vehicle she is unable to operate, the
collection of insurance premiums for a vehicle she could not use, and the accumulation of

substantial storage fees.
The Defendant’s Position

[6] The Defendant was personally served with the Plaintiff’s Claim on January 14, 2026,
On February 5, 2026, Jaime Yanevski, a lawyer with the law firm representing the
Defendant, telephoned the Plaintiff’s representative, Demetrios Maragos, to ascertain
when the claim was issued as the copy provided to him by his client was cut off at the top
and the date of issue and court file number was not visible. At no point during the call was
Mr. Yanevski advised that the Defendant was noted in default or that the Plaintiff intended
to note the Plaintiff in default. The Plaintiff’s representative subsequently advised Mr.

Yanevski that the Defendant had been noted in default on February 6, 2026.




[6] On February 13, 2026, after learning that the Defendant had been noted in default,
Delara Jamshidi, an associate with the law firm representing the Defendant, wrote to Mr,

Maragos seeking the Plaintiff’s consent to set aside the noting in default.

[71 OnFebruary 13, 2026, Mr. Maragos responded to Ms. Jamshidi advising that the
Plaintiff would not consent to set aside the noting in default. Some discussions regarding
conditions of the Plaintiff’s consent to set aside the noting in default ensued but ultimately

the Plaintiff maintained her refusal to consent to the setting aside of the noting in default.

[8] On March 13, 2026 the Defendant filed a motion to set aside the noting in default. On
or about March 26, 2026, the court office rejected the filing of the motion for the reason

that the Defendant had not in fact been noted in default.

[9] OnApril 17, 2026, the Defendant served and attempted to file its Defence. On April
27, 2026, the Defence was rejected once again for the reason that the Defendant was

noted in default on April 7, 2026.

[10] The Plaintiff has refused to cooperate with the setting aside of the noting in default

which has necessitated this motion.

[11] The Defendant asserts that it meets the legal test for setting aside a noting in default
under Rule 11.06 of the Rules.ofthe.Small.Claims.Court. The Defendant has provided a
reasonable explanation for the default, moved promptly to set aside the noting in default

when it came to its attention, and it has a meritorious defence.

The Plaintiff's Position

[12] The Plaintiff opposes this motion in its entirety. She alleges that the Defendant has
failed to satisfy the applicable legal test for setting aside a noting in default. She asserts
that the Defendant has not provided a reasonable explanation for its default, has failed to
demonsirate genuine diligence, has not established a bona fide defence on the merits, and
has caused ongoing prejudice to the Plaintiff. At no time since being made aware that they

were noted in default did the Defendant state that they were going to proceed with a motion




to set aside, and since then, the Plaintiff has incurred further costs associated with a

request for an assessment hearing.
Relevant Legislation and Caselaw.
[13] |have reviewed and applied the following case law and legislation:

1) The three-part test in rule 11.06: (i) the Defendant has a meritorious defence, (ii} the
Defendant has a reasonable explanation for the default, and {iii} the motion to set
aside the noting in default is made as soon as is reasonably possible in all the
circumstances

2} Rule 1.03(1), which sets out the primary objective of the rules, which emphasizes
that cases should be determined on the merits, as opposed to a procedural
technicality, Rule 2.01, which provides that failing to comply with the rules is “an
irregularity”, and that the court may grant relief to determine “the real matters in
dispute” and Rule 3.02 (extension of time).

3) Well established caselaw about the courts’ strong preference to determine cases on
their merits and not on a technical default {Heasman.vj.Mac's.Convenience.Store.
Inc, 2015 ONSC 2290 at para. 22 (Div. Ct.), Poisson.v;.Economicalinsurance, 2021
ONSC 7827 at para. 29 (Div. Ct}.

Analysis
[14] Applying the three-part testin rule 11.06, | find as follows:

Meritorious Defence: The Defendant has filed a draft Defence in support of this motion
raised meritorious defences, including an alleged failure on the part of the Plaintiff to
cooperate with the Defendant’s investigation of the claim despite her statutory obligation
to do so, alleged failure to produce relevant documents and information that would allow
the Defendant to fairly assess he claimin a fair and timely manner, and alleged
inconsistent accounts of events. The Defendant asserts that itis entitled to investigate
claims, it has administered the Plaintiff’s claim in good faith and denies that it has ever

breached any duty, contractual or otherwise, that it owed to the Plaintiff. It also alleges that




the Plaintiff has failed to mitigate her damages and that the Plaintiff is not entitled to any

repayment for the car loan payments as she is not the debtor for the car loan.

[15] The caselaw on the meaning of a “meritorious defence” in Rule 11.06 has not been
settled. Some decisions state that it means an arguable defence with an air of reality, and
others state that it means something more than arguable. However, the courts agree that
the moving defendant does not have to establish that the defence is likely to succeed at
trial: Heasman.vj.Mac's.Convenience.Street.Inc;?2015 ONSC 2290 at para. 19 (Div. Ct).
[16] |Ifind that the Defendant has satisfied this part of the legal test for setting aside the

noting of default as it has raised a meritorious defence.

Reasanable Explanation for Default

[17] The Plaintiff’s Claim was issued and served on or about January 14, 2026. Based on
the filed material, | find that counsel for the Defendant phoned the Plaintiff’s representative
on February 5, 2026 to inquire as to when the claim was issued because the copy of the
claim that he had was cut off at the top and the date of issue and court file number was not
visible. The Plaintiff’s representative called Defendant’s counsel the following day to
advise that the Defendant was noted in default.

[18] On February 13, 20286, the Defendant’s counsel requested the Plaintiff's consent to
set aside the noting in default. After unsuccessful negotiations on terms of consent, the
Defendant’s counsel took prompt steps to bring a motion to set aside the noting in default.
The motion record was rejected because the Defendant had not in fact been noted in
default. The Defendantthen attempted to file a Defence on April 17, 2026 and it was

rejected on the basis that the Defendant was noted in default on Aprit 7, 2026.
I find that the Defendant has a reasonable explanation for the Default.

Made the motion as soon as was reasonably passible in all of the circumstances

[19] |find that the Defendant moved promptly when it [earned about the noting in default

and satisfies this part of the legal test.




Costs

[20] The parties are encouraged to agree on costs of the motion, keeping in mind Rule 15.07

of the Rules ofthe SmallClaims Court. If no agreement is reached, the Defendant may file
its costs submissions by June 28, 2026 and the Plaintiff may file her costs submissions by
July 10, 2026. Submissions shall not exceed three pages double spaced. They shall be
filed through the Ontario Courts Public Portal and directed to my attention. In the event

that no costs submissions are received, there shall be no order as to costs.

June 17, 2026




